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‘Homework for a Legal Antiquarian 


By Walter L. Nossaman 
President, Los Angeles Bar Association 


HE use of legal terms and meta- 
phors by Shakespeare has been the 
subject of much comment (Cushman K. 
Davis, The Law in Shakespeare; Ed- 
ward J. White, Commentaries on the 
Law in Shakespeare). Our own George 
R. Larwill wrote a Chancery Club paper 
dealing with this topic, which was 
printed in the May, 1947, BuLLETIN. 
Although the “powerful rhyme” of 
the Stratford bard, as he predicted in 
bihe 55th Sonnet, has outlived marble and the gilded monuments 
“of princes, the work of his contemporaries, much of it evidenc- 
Sing genius which would have been a lasting adornment to a less 
S brilliant age, has been almost forgotten. Forgotten too has 
been the fact, now recalled to mind by researches of two Balti- 
Pmore lawyers (Clarkson and Warren, The Law of Property in 
Shakespeare and the Elizabethan Drama), that the contempora- 
“ties of Shakespeare, as well as he, wrote in legal terms. These 
| Writers have assembled convincing evidence that not only 
| Shakespeare, but Beaumont and Fletcher, George Chapman, 
> Thomas Dekker, John Ford, Robert Greene, Thomas Heywood, 
| Ben Johnson, Christopher Marlowe, Philip Massinger, and 
p ethers of the Elizabethan poets and dramatists made use of 
Plegal terms to an extent not equalled in any other time. 


President Nossaman 


' The present comments are concerned, not with the facts, 
Which are notorious, but with the explanation. Why did this 
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group of writers, many of them great, and some of them im- 
mortal, write like lawyers? I have seen no explanation at- 
tempted, but will hazard a guess. 

The London of the late 16th and early 17th centuries was 
a comparatively small place, the center of an insular and self- 
sufficient community. To Benjamin Kirby, a studious friend 
and a member of our Bar, I am indebted for a research which 
seems to indicate that about the year 1600 London’s population 
was probably not in excess of about 150,000, and that of all 
England between three and one-half and five millions. 

In this small, compact community, without a daily news- 
paper (the Times dates from nearly two centuries later), with 
only such news of events in the realm and in the world at large 
as post horse and sailing vessel could bring, the proceedings of 
the courts evoked a popular interest which has no modern paral- 
lel. The historic battle between the courts of chancery and of 
common law in which Lord Chancellor Ellesmere and Sir Ed- 
ward Coke were later to engage—whether chancery could nullify 
or restrain the enforcement of a judgment obtained at law—was 
in progress even “in good Queen Bess’s glorious days.” A 
Baltimore lawyer and judge, Charles E. Phelps, published in 
1902 a learned monograph, Falstaff and Equity, intended to 
show that the fat knight’s cryptic expression “there’s no equity 
stirring” (Henry IV, Part I, Act II, Scene 2), had reference to 
this controversy, which was so notorious that a London audience 
would have at once perceived and approved it as a local and 
contemporaneous allusion—a “gag,” as we would call it. 

Another illustration may be given as presumptively showing 
familiarity with a contemporary courtroom scene which must 
have caused great comment. Sir Edward Coke, in the trial of 
Sir Walter Raleigh, ferociously abused Raleigh as “thou viper,” 
“thou monster,” etc., concluding with the ridiculous apostrophe, 
“For I thou thee, thou traitor!” (2 How. St. Tr. 4, quoted im 
Phelps, supra, at page 71.) Shakespeare parodies this scene in 
Twelfth Night (Act III, Scene 2), causing Sir Toby Belch to 
say to Sir Andrew Aguecheek in coaching the latter regarding 
a challenge he was to give: “If thou thou’st him some thrice, it 
shall not be amiss.” 

(Continued on page 368) 
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TAX DISCRIMINATION 
AGAINST LAWYERS 


Taken from the address given by Dana Latham, 
Secretary of the Los Angeles Bar Association, 
at its May meeting. 


UR social security and revenue laws 

discriminate against the self-em- - 
ployed professional man in that the for- 
mer is not applicable at all and the 
latter denies to such professional man 
the benefit of pension plans. These omis- 
sions, coupled with present high income 
tax rates which give no consideration to 
the fact that lawyers’ earnings are para- 
bolic, make it well nigh impossible for 
the average attorney to save out of cur- 
rent earnings enough capital to provide individual security upon 
retirement and for his family upon death. 

The cure is to amend the Internal Revenue Code to permit 
the self-employed to establish pension plans similar to those en- 
joyed by corporate employees and executives and to combine 
therewith a new, personal, individual retirement program which 
will be applicable to salaried and self-employed persons alike. 


Dana Latham* 


SUBJECT IS CONTROVERSIAL 

It should be recognized that our subject is controversial : 

1. There are certain lawyers who urge that the organized 
bar should not father plans aimed to personally benefit the in- 
dividual attorney. My answer to that objection is that the plan 

*Dana Latham was born in Galesburg, Ill., July 7, 1898. Attended secondary 
schools in Ohio. Received his A.B. from, and is trustee of, Ohio Wesleyan Univ., 
and was official representative _of that institution at the inauguration of Dr. Fred D. 


Fagg, Jr., last month, as President of U. S. C. 
Dana Latham received his LL.B. from Harvard Law School. He is admitted to 


the Illinois, California, and District of Columbia Bars and to the Supreme Court of 

the U. S. He has practiced law in Chicago and Washington, D. C. Has been in 

Los Angeles for some 22 years. 

. He is an outstanding authority on taxation, and has written articles on that sub- 

— rd , a Illinois + Review, California Law Review, California State Bar Journal 
f g ar R..11 2. 





He is a member of the Council, Section on Taxation, American Bar Assn.; and 
Trustee and Secretary of the Los Angeles Bar Assn. His hobby is golf. 





352 , Los ANGELES Bar BULLETIN 


is not limited to attorneys but is equally applicable to many hun- 
dreds of thousands of self-employed taxpayers. If it is essen- 
tially fair and equitable, it should not be avoided because it is of 
direct financial benefit. If we lawyers are not prepared to fight 
our own battles, I don’t know who will. 

2. There are other members of the bar who may object be- 
cause while admitting that inequities exist, they feel that the 
cure requires acceptance of a general federal security plan with 
the paternalistic objections inherent therein. To this certain law- 
yers as rugged individualists heartily ‘object. I personally am 
not prepared to admit that basic premise. But even if partially 
true, I think we must all agree that the theory of retirement 
security in some form is now firmly embedded in our social and 
economic system and will be dislodged by nothing short of a 
revolution. 

3. There are also those who while privately admitting that 
inequities exist, publicly deem them unimportant because they 
affect but say a million of the country’s 50,000,000 taxpayers. 
They further object to the cure because it is said to benefit pri- 
marily those in the middle and upper income brackets and this 
at the expense of those in the lower brackets. The answer is 
obvious. If gross inequities. exist, they should be corrected. 

It should not be assumed, however, that the inequities or 
the benfits to accrue from the suggested remedies are or will be 
confined to lawyers. They apply to all professional and to all 
self-employed persons whether as sole proprietors or partners. 
For reasons which will be made amply clear in a moment, how- 
ever, there is no gainsaying the fact that the injustices mentioned 
primarily affect those persons whose income is derived entirely 
from personal efforts and who are prohibited by law from incor- 
porating their activities. 


TAX AXIOMS 

At this point it is important to consider certain generally 
accepted axioms of our taxing scheme: 

(a) Our revenue laws are based upon what is termed the 
ability to pay. Unfortunately, however, our theory of taxation 
assumes separate and generally entirely independent 12-month 
periods. This means that it assumes only ability to pay now. 
So far as professional men are concerned, it does not consider 
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the ability to live without anxiety during the period of declining 
productivity. 

(b) It has likewise for many years been a generally accepted 
principle that earned income should receive preferential treat- 
ment over income from capital. While many persons do not 
wholeheartedly embrace this theory, it is true that out of earned 
income a capital fund for retirement must be set aside. On the 
other hand, the person living on investment income already has 
his capital and need save no part of his income. 

(c) In 1943 the present Section 107 of the Internal Revenue 
Code was enacted. That section purported to give some relief 
so far as the’taxation of income from personal services was 
concerned, in that under certain circumstances if income was 
earned over a three-year period and 80% or more was received 
in one year, said income was permitted to be spread ratably over 
the period when earned. While this provision of the law is help- 
ful as far as it goes, its application is obviously extremely lim- 
ited. In addition, the Treasury has sought at every turn to 
whittle down its helpful effects. 

In addition the earned income credit, long in use, is now 
generally recognized as completely failing to effect the desired 
equalization. It is not likely to be revived. 

(d) But, as a matter of fact, it is the considered opinion of 
many disinterested persons that our revenue laws at present and 
perhaps unwittingly really prefer capital to earned income. 
Certainly there can be no doubt but that earned income 
of the sole proprietor or partner where personal services 
alone are involved is unfairly treated. 


FOUR CLASSES OF TAXPAYERS 

In considering tax discrimination against lawyers, it must 
be remembered that in general there are four classes of indi- 
vidual taxpayers living primarily by earned income: 

1. Those who are employed by corporations as executives 
or salaried employees whether or not they own all, some, or 
none of the corporate stock. These taxpayers enjoy the bene- 
fits of our social securty laws and corporate pension plans. 
While the benefits accruing under our federal social security and 
state old age laws are small, advantages accruing under pension 
plans may be and are very substantial. As you know, contribu- 
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tions by the employing corporation to a pension plan are fully 
deductible tax-wise by the corporation but are not taxable to 
the officer or employee until actually paid to him after his retire- 
ment. At that time he in theory will have less income, less 
expenses, and proportionately far less taxes. 

2. The second group are sole proprietors or partners in 
businesses where personal services and capital both contribute 
to earnings. Here the owners by incorporating and becoming 
officers can obtain the benefits of social security and corporate 
pension plans. These persons are in 4 position to weigh the 
various advantages and disadvantages and act accordingly. In 
other words, they have freedom of choice. 

3. The third group includes those sole proprietors and part- 
ners whose earnings are primarily ascribable to personal service 
but who are not prevented by law from incorporating if they 
wish. So far as these persons are concerned, the right to in- 
corporate is generally of little value since as corporations they 
may be treated as personal holding companies or run afoul of 
those provisions of the law which forbid the accumulation of 
an unreasonable corporate surplus. Even here there is a meas- 
ure of freedom of choice. 

4. The last group includes lawyers, doctors, and other per- 
sons whose earnings are primarily ascribable to personal serv- 
ices and who cannot by law incorporate. These persons are 
denied the benefits of both social security and pension plans. 
None of the legitimate avenues of tax avoidance or postpone- 
ment are available to them. They have no freedom of choice 
whatever. 

FURTHER DISCRIMINATION 

But the discrimination against individuals falling within the 
last two groups, particularly group 4, is not confined to social 
security and pension trusts. There are many others. Two sim- 
ple examples will illustrate this point: 

1. The corporate owner-manager in practically every in- 
stance permits that portion of the value of his services not 
withdrawn as salary to accumulate in the corporation. Eventually 
he may liquidate the company or sell his stock. In either event 
the value of his services represented by the increase in worth 


(Continued on page 374) 
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Are “Grey Market” Payments 
Deductible from Income Tax? 


By Harry Graham Balter, of the Los Angeles Bar 








OVERNMENT defense buying may 
accentuate scarcities in certain types 
of materials and merchandise. Manu- 
facturers and suppliers have resorted to 
numerous devices for extracting extraor- 
dinarily high prices from those business 
men who need these items to supply 
their trade. Typical of these devices 
would be the following: (1) Tie-in 
sales; (2) payment of a bonus or com- 
ie’ ticadate a mission to a third party or a “broker” 
“Bench and Bar” as a “finder’s fee”; and (3) billing 
the customer at one price, on its face not exorbitant, but de- 
manding payment of extra-invoice sums—sometimes as large or 
larger than the invoice price—to third parties or dummies as 
a condition of supplying the scarce items. 





Harry Graham Balter* 


Since these extra-invoice payments are usually secret, and 
in cash, the very important question arises: Are these sums 
paid as extra consideration for obtaining the scarce merchandise, 
and not shown on the invoice as part of the record cost of mer- 
chandise, deductible by those paying the same, either as (1) part 
of his cost of merchandise, or (2) as “ordinary and necessary” 
expenses of his business? 

If the federal income tax authorities examine these payments, 
it seems that it will make no difference whether the items are 
shown on taxpayer’s books as part of his cost of merchandise 
Or as an expense in the form of a commission, bonus or finder’s 





*Harry Graham Balter received his A.B. and J.D. degrees from Univ. of Calif. 
Associate Editor, Calif. Law Review. 
Admitted to practice, 1926; admitted Supreme Court of U. S., 1938. Assistant 
U. S. Attorney, 1928-33. Book Review Editor, L. A. Bar Bulletin, 1929. 
..Member, Amer. Bar Assn., Los Angeles Bar Assn., Lawyer’s Club, Lawyer’s 
Guild; from time to time member of various committees, Los Angeles Bar Assn. 
_ Author of article, “Federal Rules of Civil Procedure,” 1938, and of numerous 
articles pPpearing in State Bar Journal, Amer. Bar Journal, Los Angeles Bar Bulletin, 
Univ. of Southern Calif. Law Review, Los Angeles Daily Journal, etc. 


Specializes in Federal Court litigation, appeals and administrative proceedings. 
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fee. The items will probably be scrutinized in the light of tests 
applicable to determine whether they constitute a deductible item 
of expense. 

An “ordinary and necessary” business expense is of course 
deductible.* 

Since deductions are considered a matter of “legislative 
grace,” the burden of proof anent adequate records, etc., are left 
squarely with the taxpayer.” 

Furthermore, the deduction, if carried as, or found to be, 
an item paid to the secret recipient for personal services, will be 
peremptorily disallowed if the Commissioner has not been fur- 
nished with the name and address of, and amount paid to, the 
person receiving the same, as required by regulation.* 

To be deductible, a claimed business expense must be both 
ordinary and necessary.* 

The test of whether the payment is for an ordinary and nec- 
essary business expense is as of the time when the expense is 
incurred.> This is most important in view of changing market 
conditions, the pendulum possibly swinging from scarcity to 
abundance and vice versa prior to the time when the Internal 
Revenue audit may be started. 


NOT DEDUCTIBLE 


Even if the taxpayer’s records are complete, even if the ex- 
pense is in connection with his business and is both ordinary 
and necessary, the item will still be disallowed if the payment is 
against “established public policy.” So, the Bureau holds that 
amounts paid to a seller of goods in “black market” transactions 
in excess of O.P.A. ceiling prices are not deductible either as 
part of cost of merchandise or as an ordinary and necessary 
expense.® 

In the same vein, amounts paid to lobbyists or to public 
officials to obtain a political favor or influence are not deductible 





1Sec. 23(a)(1), Internal Revenue Code; Title 26, U. S. C. A., Sec. 23. 

2New Colonial Ice Co. v. Helvering, 292 U. S. 435, 78 L. Ed. 1348. For a 
cogent criticism of the doctrine that tax deductions should be narrowly const 
against the taxpayer see 56 Harvard a, Review 1142. 

3Mim. 4151 XIII 1 C. B. 47, 48, 1934 

*Heininger v. Commissioner, $20 wv. Ss. "467, 88 L. Ed. 171; Welch v. Helver- 
ing, 290 U. S. 111, 78 ’ Ed. 212 


8 B. 236. 
*], T. 3724 C. B. 1948, p. 57. Ve have been unable to find a court determi- 
nation to this effect. 


(Continued on page 369) 
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CROSS-EXAMINATION— 
A JUDGE’S VIEWPOINT 


By Bernard L. et Shleien 
Justice of the Appellate Division of the Supreme Court, 
New York 





(Continued from the May issue) 

HAVE heard it summed up thus by a 

judge of long experience: “The most 
deadly cross-examination is invariably 
the most courteous. It can damage the 
witness beyond repair or destroy him 
without awakening the sympathy that 
will suggest excuses for him. You will 
lead far more witnesses to destruction 
than you will ever drive.” 

One of the worst mistakes a cross- 

Justice Shientag examiner can make is to distort, in his 
questions on cross-examination, any answers given by a witness 
or to misquote the testimony. If this offense is repeated the 
jury will become critical not only of the examiner personally 
but will regard his entire case with distrust and suspicion. 
When on your opponent’s objection the testimony is read back 
and suports his objection, not only is the witness strengthened 
but great harm is done to your case. 

Above all, never lose your temper with a witness. Join in the 
laughter when it is against you and do not appear to be discon- 
certed by any answer no matter how harmful to your case. Ridi- 
cule is a two-edged weapon to be used with great care. Counsel 
do not always remember that if they show themselves too clever 
as compared with a witness, the jury, or even the judge, may 
make allowances and extend more sympathy to the witness than 
would otherwise have been the case. It should always be kept in 
mind that the purpose of cross-examination is to help the client 
win his case, not to display the virtuosity of his lawyer. 





WATCH TALKATIVE WITNESS 


Much tact is required in dealing with a talkative witness. On 
the one hand it is dangerous to let a witness talk beyond the re- 
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quirements of a direct answer to a question. On the other hand 
it is unwise to give the jury the impression that you are bottling 
up the witness. Very often a clever, unscrupulous witness will 
try to get in incompetent and damaging matter if he is not 
stopped. On such a witness a tight rein must be held. The 
cross-examiner must be on the alert to distinguish between the 
harmless rambler and the dangerous type who will interpolate 
matter ruled out as incompetent on the direct. Even if such 
matter is stricken out and the jury told to disregard it, a preju- 
dicial impression may remain. In dealing with a witness who 
is of the harmless talking and explaining type, it is often wise 
to let him talk, for a while at least, but to repeat the question if 
it is one which properly calls for a “yes” or “no” answer. 

On encountering such a witness, I have seen expert cross- 
examiners turn to the jury with a gesture at once helpless and 
appealing as if to ask mutely how with a witness like that they 
could ever hope to get anywhere, or with that “you see the kind 
of difficulty I am in” glance. I read the record in the recent Har- 
old Laski libel action and noticed how skillfully Sir Patrick 
Hastings dealt with the long, explanatory answers given by 
Laski on cross-examination: few interruptions but always the 
admonition “try and make your answers short; try to answer 
‘yes’ or ‘no,’ if you can”; “then by your answer you mean to say 
‘no’ to my question.” And so forth. In some instances long ex- 
planatory answers may furnish a good deal of ammunition for 
further cross-examination. They certainly did in the Laski case. 

CROSS-EXAMINE CHARACTER CAUTIOUSLY 

Be a little cautious when you cross-examine as to character. 
Make sure that such questions are not only relevant but essential. 
Generally speaking, it is a blunder to put cruel questions or to 
rake up old stories. Nothing is more obnoxious to a jury. It is 
appropriate, for example, where the truth of what a witness has 
said is in issue, to ask whether that witness has ever been con- 
victed of a commercial fraud but there certainly can be no justi- 
fication for attempting to question the truthfulness of a witness 
by asking her whether she did not give birth to a child out of 
wedlock. Yet it is reported that Lord Birkenhead when at the 
Bar did just that and was severely reprimanded for it by the 
justice presiding. 


(Continued on page 362) 
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Compiled from the Daily Journal of July, 1923 
By A. Stevens Halsted, Jr., Associate Editor 








Six new Los Angeles County Superior Court judges re- 
cently appointed by Governor Friend W. Richardson will 
take office September Ist, and County officials are consider- 
ing various plans to provide quarters for the five new depart- 
ments. The following are the new appointments: Judge 
Hartley Shaw, who has served as Assistant City Attorney 
of Los Angeles and as Chief Deputy Attorney of Los An- 
geles County. Judge Harry R. Archbald, who formerly was 
Assistant United States Attorney here and at the time of 
his appointment was counsel for the Los Angeles Whole- 
saler’s Board of Trade; Judge Paul Burks, who has not pre- 
viously held public office but who is prominent in fraternal 
and club circles; Judge Ira F. Thompson, who has practiced 
law in the city since 1909; Judge John L. Fleming, who has 
served as judge pro tem. in numerous important cases; and 
Judge C. Walter Guerin, who has served ten years as City 


Attorney of Pomona. 
* * * 


Governor Friend Richardson and Joseph Vickers, the 
governor’s private secretary, were guests of the County 
Counsel’s office at a recent University Club luncheon. The 
personnel of the office at present include the following: 
Edward T. Bishop, County Counsel; J. H. O’Connor, As- 
sistant; Everett W. Mattoon, Chief Deputy; and Deputies 
Roy W. Dowds, D. De Coster, Philip Sterry, Arthur Tucker, 
Ivan McDaniel and Woodward M. Taylor. 


* * * 


Federal Judge Oscar A. Trippet died suddenly following 
a heart attack. Judge Trippet was a native of Indiana, came 
to California in 1887, and moved to Los Angeles in 1901. 
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In 1914, former President Wilson appointed him Judge of 
the United States District Court for the Southern District of 
California, which position he held up to the time of his 
death. A memorial committee of the Bar Association, com- 
posed of Jefferson P. Chandler, chairman; Henry J. Stevens, 
Force Parker, Frank James and Ward Chapman are pre- 
paring a memorial tribute to the late jurist. 
2s 

Strenuous objections are being raised to the proposal to 
change the name of Sunset Boulevard to Hollywood Boule- 
vard. It is contended that since Hollywood has been re- 
sponsible for making that name famous, another section of 
the City should not be permitted to profit by it. 

* * * 

Three new justices of the peace and two new police 
judges have been selected by the Board of Supervisors and 
will take office on August 17, 1923, the date on which the 
law creating the new positions becomes effective. The new 
justices of the peace are: Charles D. Ballard, City Attorney 
of Sawtelle; T. L. Ambrose, member of the legislature for 
three terms; and Lewis P. Russell, of Highland Park. The 
new police judges are James H. Pope, City Public Defender, 


and William D. McConnell, Assistant City Prosecutor. 
* * * 


Gurney E. Newlin, Jefferson P. Chandler and Bradner 
W. Lee have been named as delegates from the California 
Bar Association to the forthcoming meeting of the Ameri- 


can Bar Association in Minneapolis. 
* * * 


Wilshire Boulevard west of La Brea Avenue will remain 
a residential and semi-residential neighborhood as the result 
of the unanimous action of the City Council in refusing to 
modify the zoning law as it affects that street. The decision 
was the result of an appeal from the City Planning Commis- 
sion’s denial of a zone change to permit business houses to 
be constructed along Wilshire Boulevard west of La Brea. 
The encroachment of business on this show street would be 
a great detriment to the future residential development of 
this thoroughfare. 

(Continued on page 366) 
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How an Individual Attorney 
Can Initiate a Change in the Law 





VERY attorney at some time feels that the law needs chang- 
ing. (This particularly seems true just after the case is 
lost.) But few do anything about it. 

However, there is an existing framework within the State 
Bar for proposing legislation, and attorneys are urged to use it. 
The president of the Los Angeles Bar has named the Delegation 
to the State Bar Convention, and a suggestion submitted to Earl 
C. Adams, Chairman, prior to July 15th will be given full con- 
sideration. 


In proposing a law change, it should be made in the form 
of a Resolution, not containing any recitals in the body thereof. 
Any statement of facts underlying the resolution should be sepa- 
rated from the resolution itself. The resolution should contain 
a statement of the proposed new law or amendment, and should 
be accompanied by a brief recital of the arguments for the 
change. Resolutions may be proposed by any member of the 








Los Angeles Bar Association 


OFFICERS 


WALTER L. NOSSAMAN, President 

CHARLES E. MILLIKAN, Senior Vice-President 
CLARENCE B. RUNKLE, Junior Vice-President 
DANA LATHAM, Secretary 

EWELL D. MOORE, Treasurer 

J. L. ELKINS, Executive Secretary 


TRUSTEES 


WALTER L. NOSSAMAN, Ex Officio 
L. B. Binford Edward Clayton Jones Ewell D. Moore Howard F. Shepherd 
Robert H. Dunlap Fred A. Knight Donald P. Nichols Richard C. Waltz 
Stevens Fargo Dana Latham Clarence B. Runkle Frank C. Weller 
Roy lL. Herndon Charles E. Millikan Herman F. Selvin 


BULLETIN COMMITTEE 


Cc. G. STRATTON, Editor and Chairman 
210 W. Seventh St., Los Angeles 14 


MAdison 2116 
FRANK S. BALTHIS, JR., former Editor CHESTER LAPPEN 
A. STEVENS HALSTED, JR. JOHN L. MARTIN 
ROBERT E. MOORE, JR. CLIFFORD E. ROYSTON 


BULLETIN BUSINESS OFFICE 
241 E. Fourth St. 
TRinity 5206 














362 Los ANGELES Bar BULLETIN 


State Bar, and customarily begin with the words: “Resolved, 
that the State Bar Delegates recommend to the Board of Goy- 
ernors of the State Bar that 

The Los Angeles Bar Association has been in the forefront 
of such work in the past. To continue, it is necessary that 
counsel avail themselves of the opportunity and make sugges- 
tions through Earl C. Adams, 1135 Pacific Mutual Building, 
Los Angeles 14. A note of caution: for the fullest considera- 
tion it is imperative that resolutions suggesting changes be in 
the Chairman’s hands prior to July 15th. 

J. L. M. 





PAMPHLET ON APPEALS 





The Bar BULLETIN is in receipt of a sample copy of, “Four 
Years of the Rules on Appeal,” by the well known B. E. Wit- 
kin. This is a recent reprint by the Committee on Continuing 
Education, of the State Bar. 

Copies may be obtained by members of the State Bar at 0 
cents each. Orders should be directed to Jerold E. Weil, Secre- 
tary of the State Bar of Calif., 2100 Central Tower, San Fran- 
cisco 3. Stamps are acceptable. 





CROSS-EXAMINATION— 
A JUDGE’S VIEWPOINT 
(Continued from page 358) 

The rule that when credibility is involved the jury is entitled 
to know the antecedents of the witness, is not without its limi- 
tations. I have in mind, for instance, the story of the witness 
who was asked as to a conviction years gone by although the 
honesty of the witness was really not in issue. Chief Baron Pol- 
lock, who presided at the trial, said that he burst into tears at 
the answer of the witness. A person, who by his cross-examina- 
tion, gives unnecessary pain to a witness is either a fool ora 
brute, a brute to give the pain and a fool not to see the prejudice 
to his client. 

When you deal with a knave, however, it is not only your 
right but your duty to go into his past life. But you must be 
sure that you know what you are doing. Before you ask a wit- 
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ness whether he has ever been convicted of a crime, you should 
have in your possession a certified copy of the conviction and 
proof that the person named in the certificate is, in fact, the 
person being questioned. I have heard lawyers ask a witness 
recklessly and without knowing the fact, whether he had ever 
been convicted of a crime. The indignant answer in the nega- 
tive spelled the doom of the cross-examiner’s case. When you 
have decided to ask a witness about a prior conviction for a 
crime, it is better not to do it in such a way as to indicate to 
the witness that you know his past record. If he falsifies about 
it, his lying on the stand may be even more significant than his 
prior conviction. Attack on the character of a witness is a pow- 
erful weapon to be used courageously but cautiously. 

The fairest cross-examination then is the most effective with 
the triers of the facts and with the judges on appeal. Fairness in 
cross-examining is not synonymous with timidity or weakness; 
quite the contrary. Remember, the jury is generally on the side 
of the witness. They resent it when he is treated unfairly. Some 
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of the jurors have been witnesses themselves and have undergone 
the ordeal of cross-examination. 


PLANNING THE CROSS-EXAMINATION 


As has been indicated, thoroughness in preparation will en- 
able you to outline some of the cross-examination in advance of 
the trial and will furnish you with much ammunition as the 
trial progresses. It will give you a feeling of security and of 
confidence as you proceed with your case. While the witness is 
being examined on the direct, you will be studying him and 
considering what kind of person you have to deal with; you will 
consider the demeanor of the witness; his manner of testifying; 
his glances; his hesitancies; the change in the tone of his voice; 
his reservations in answering. You will size up the witness and, 
if you determine to cross-examine him, will decide quickly on 
your method of approach. Here is where the skill of the cross- 
examiner counts for most: his judgment of men, his insight into 
human nature. These things, for the most part, you cannot learn 
from books. Attempts have been made to describe the different 
types of witnesses and how they should be dealt with. But hu- 
man nature does not readily yield to definition. All kinds of 
persons may be witnesses and each witness presents his own pe- 
culiar problem. The cross-examiner must develop a capacity for 
evaluation of human beings. He must use his professional expe- 
rience to read personality through the camouflage of looks. He 
will make mistakes, of course, but he will learn by the process 
of trial and error. He will acquire the ability to get inside the 
other man’s mind, to place himself in the other man’s position. 

As the witness is testifying on direct examination, I see no 
objection to your making notes to assist you in your cross-ex- 
amination. Obviously, a knowledge of some system of shorthand 
is a considerable advantage. Others incline to the view that note- 
taking is distracting and that entire attention should be focused 
on the witness. An occasional glance at the jury to see how they 
are taking the testimony of the witness is helpful. 


“TO WHAT END—TO WHAT END?” 


If you have prepared your case thoroughly on the facts and 
on the law, you should not find it difficult to determine whether 
you really want to cross-examine a witness. Some lawyers think 
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that every witness should be cross-examined. Perhaps they feel 
that way because otherwise their clients might be disappointed. 
Such an attitude on the part of lawyers is a great mistake and 
often disastrous. Has the witness really testified to anything 
harmful? Has he omitted something you know you can get from 
him that will be helpful? 


“To what end—to what end?” That is the question every 
lawyer should ask himself before he decides whether he will 
cross-examine at all. After considering the possibilities I have 
indicated and others along the same line, the lawyer who then 
says “No question” takes a bold, courageous and wise step. 
But this step should never be taken in consequence of timidity. 
Don’t cross-examine if you conclude there is nothing to cross- 
examine about, but be very sure about that before you wave 
the witness away. Not to cross-examine when any witness has 
testified adversely to you on a crucial, vital point of the case 
is to court defeat. 


Many of you will remember the scene in Alice in Wonderland 





over 44 Years experience 


e PROPERTY MANAGEMENT 
e SALES AND LEASES 
e APPRAISALS 


e INSURANCE 
e LOANS 


R. A. ROWAN & GO. 


ESTABLISHED 1904 
ROWAN BUILDING 
458 SOUTH SPRING STREET 
TRINITY 0131 














366 Los ANGELES Bar BULLETIN 


when the Duchess’ cook was called as a witness in the case of 
the stolen tarts. 

“Give your evidence,” said the King. “Shan’t,” said the cook. 
The King looked anxiously at the White Rabbit who said in a 
low voice: “Your Majesty must cross-examine this witness.” 
“Well, if I must, I must,” said the King with a melancholy air, 
and, after folding his arms and frowning at the cook till his 
eyes were nearly out of sight, he said in a deep voice, “What 
are tarts made of?” “Pepper, mostly,” said the cook. Then 
there was a diversion in the court and in the meantime the 
cook had disappeared. “Never mind,” said the King, with an air 
of great relief, “Call the next witness.” And he added in an 
undertone to the Queen, “Really, my dear, you must cross- 
examine the next witness. It quite makes my forehead ache.” 

Having decided to cross-examine, proceed with an air of con- 
fidence and assurance. I have seen so many lawyers get on 
their feet, wishing that the system of cross-examination had 
never been invented, with an air of hesitancy, almost of de- 
spondency, fumbling with their papers, acting listlessly as if they 
were dazed and giving the decided impression (and it gets to 
the witness and to the jury very quickly) that the examiner has 
not the remotest idea of what he is going to question the witness 
about. Some lawyers have a habit, when they cross-examine, of 
gazing at the ceiling or at the windows, with a kind of far 
away look, as if searching for some inspiration. The jury is 
watching and following you. Give the appearance of being keen 
and vigilant, seemingly never for a moment in perplexity or 
doubt. Be alert in demeanor or the jury will droop with you. 

(Continued in the next issue) 


SILVER MEMORIES by Halsted 
(Continued from page 360) 

Plans are being made for President Warren G. Harding's 
arrival in Los Angeles next month. The nation’s Chief 
Executive will remain here for two days and will visit Los 
Angeles Harbor and Catalina Island. The President and his 


party will next visit San Diego and then go to Panama. 
e: a>? 





Actual construction work on Los Angeles’ new Hall of 
Justice to be located at Broadway and Temple Streets will 
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begin soon. In order to avoid a tie-up as a result of the 
reported cement shortage that is handicapping building pro- 
grams in Los Angeles, the cement for the twelve-story 
building is being purchased at once by the Board of Su- 


pervisors. 
* * x 


An effort is being made to block enforcement of the com- 
munity property act passed by the last legislature giving the 
wife authority to dispose of one-half of the community es- 
tate. Opponents of the measure are circulating referendum 
petitions, and it is predicted that 75,000 names will be se- 
cured on the petitions. In 1920, a similar proposed law was 
rejected on a referendum vote of 524,133 to 246,875. Pro- 
ponents of the present bill look on it as an equal rights 
measure that gives women only such privileges as they 
should enjoy. Opponents say it will impair credit and will 
create dissension and discord. 





Pasion & PROFIT-SHARING 
TRUSTS 


YOUR CLIENTS who are employers of wage earners or 
salaried people will want to know the many advantages of pension 
and profit-sharing trusts. Since 1938 we have handled many such 
trusts as trustee. Full information will gladly be given to any attor- 
ney interested in the subject. We welcome any opportunity to work 
with you, the employer and the life underwriter in perfecting plans. 
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Career for Young Lawyers Offered 
by Judge Advocate General’s Department 





RMY Regulations provide that lawyers who hold profes- 

sional degrees from approved law schools and who are mem- 
bers of the bar of the highest court of a state, territory or the 
District of Columbia, are, within certain age limits, eligible to 
apply for appointment as commissioned officers in the Regular 
Army with a view to assignment to the Judge Advocate Gen- 
eral’s Department. 

Duty stations will be as directed by the Department of the 
Army following a policy of obtaining. maximum training bene- 
fits and maximum practical military and legal experience. 

A copy of Army Regulations concerning this matter is on 
file in the office of the Association where it will be made avail- 
able to any member upon request, or should any member prefer 
to communicate direct with the Army, he should address Thomas 
H. Green, Major General, The Judge Advocate General, Wash- 
ington 25, D. C. 





HOMEWORK FOR A LEGAL ANTIQUARIAN 
(Continued from page 350) 
Perhaps, it is to lawyers’ wrangling over a lessee’s improve- 
ments, overheard by the poet, that we owe the imagery which 
appears in sombre elegance in the 146th Sonnet: 


“Poor soul, the centre of my sinful earth, 
[Pressed by] these rebel powers that thee array, 
Why dost thou pine within and suffer dearth, 
Painting thy outward walls so costly gay? 
Why so large cost, having so short a lease, 

Dost thou upon thy fading mansion spend?” 


And again, perhaps it was a magistrate presiding over a 
London court whom the poet forthwith or later immortalized 
(As You Like It, Act II, Scene 7) as 


“the justice, a 
In fair round belly with good capon lined, 
With eyes severe and beard of formal cut, 
Full of wise saws and modern instances.” 





— 
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These brief comments are intended to raise, not to answer, 
three questions, namely: How did it come about that the 
Elizabethan writers were saturated with legal phraseology? How, 
for the most part with precision, were they able to employ legal 
metaphors? And how did it happen that this particular skill 
came to full maturity and passed away within a single genera- 
tion, never to reappear? 


If some lawyer of literary inclinations, possessed of leisure 
and a taste for antiquarian research, can find the answers, he 
will contribute an interesting footnote both to law and literature. 





ARE “GREY MARKET” PAYMENTS 
DEDUCTIBLE FROM INCOME TAX? 

(Continued from page 356) 
as “ordinary and necessary” expenses.‘ Neither are deductible 
amounts paid as fines or penalties for violation of statutes, or 
attorney’s fees and expenses incurred in unsuccessfully defending 
against criminal charges.® 


What would the situation be, vis-a-vis deductibility, of 
amounts paid as “grease,” “commercial graft’ or “commercial 
bribery,” which, though violative of high business standards, are 
not violative of any laws or regulations? 


The Board of Tax Appeals (predecessor of the United 
States Tax Court), has held in the important case of Kelly- 





Nicholson, 38 B. T. A. 190; Frank A. Maddas v. Commissioner, 40 B. T. A. 
572; affirmed 114 Fed. 548; Rugel v. Commissioner, 127 Fed. 393; Textile Mills 
Security Corp. v. Commissioner of Internal Revenue, 314 U. S. 326. 

8Welch v. Helvering, supra, footnote 4. 











awe 


base FEO WER S cans vosn ices: 


of Good Cheer—Condolence—Congratulations or for any occasion 
Phone and Charge It . . . 
MUtual 4288—TUcker 6701 


Broadway Florists 


216% WEST FIFTH STREET i 
BETWEEN SPRING STREET AND BROADWAY 
Flowers Telegraphed to Any City in the World 





























370 Los ANGELES BaR BULLETIN 
Dempsey Co., never overruled, that such sums paid as commercial 
bribery are not deductible, being against sound public policy.® 
This view has been roundly criticized by law review writers as 
unduly narrow and unrealistic.’ 

While the Kelly-Dempsey case is one to be reckoned with, 
apparently its effectiveness has been greatly minimized by what 
the Supreme Court said in the case of Commissioner of Internal 
Revenue v. Heininger™ (at page 473): 

“The Bureau of Internal Revenue, the Board of 

Tax Appeals, and the federal courts have from time to 


time, however, narrowed the generally accepted meaning 
of the language used in Sec. 23(a) in order that tax 





*Kelly-Dempsey Co., 31 B. T. A. 351, where it was held that payments made 
by a pipe laying company to an employee of a ie company for which it was 
laying pipe lines under contract, for the purpose of securing relief from arbitrary 
and impeding demands of the Company’s inspector and to obtain prompt delivery 
of materials so as to be able to complete the contract on time, were held not to 
be ordinary and necessary business expenses but in the nature of “graft” and 
against established public policy: 

“Moreover, to encourage the accession to demands of this sort, both 
morally and legally wrongful, by straining the common meaning of the words 
of the statute to permit such payments to be deducted as ordinary and neces- 
sary expenses of operating a business would be poor public policy. This 
Board and the courts have consistently refused to do so with respect to 
expenditures occasioned by somewhat comparable causes.”’ 

54 Harvard Law Review, 852: 

“The number of cases presenting the issue of commercial bribery has been 
indirectly limited by the Commissioner’s policy that before a taxpayer may 
deduct payments for personal services, he must furnish the Commissioner with 
the name, address and amount paid to each recipient. But where the ques- 
tion has been presented, the courts have usually justified the disallowance on 
the ground that such expenditures are not ‘ordinary’ or that, in any event, 
they are not ‘necessary.’ In many factual situations, such statements are of 
doubtful validity if ‘ordinary’ and ‘necessary’ are to be given their usual 
meaning. Thus payments to racketeers for protection, or to inspectors who 
are unreasonably delaying a construction contract, are hardly extraordinary; 
* * * Since payments for innocuous forms of commercial bribery have 
held deductible, cases involving more interesting variations must be justified in 
terms of policy; this is certainly the only explanation of cases disallowing sales 
commissions where the salesmen were employed to use personal influence in 
obtaining public contracts. * * * 

“But even this principle is unavailing in the third situation, and justifica- 
tion of disallowances on grounds of effectuating public policy must overcome 
both the contrary import of the statutory language and e countervailing 
policy against jurisdictional conversion of a tax on net income into a possibly 
exorbitant tax on gross receipts. In addition, the extension from the concept 
of illegality arising from criminal and regulatory statutes to the concept of 
effectuating public policy involves the acceptance en masse of all the artifi- 
ciality such a vague standard must necessarily contain. The negligible relation 
of such a standard to the determination of what the tax burden of an indi- 
vidual taxpayer should be, indicates that even though the restricted concept of 
illegality be retained, the broad concept should be discarded. To do so will of 
course result in the loss of haphazard additions to the national revenue. But 
increases in revenue should come either from an extension of tax liability or 
from an increase in returns rather than from the distortion of a relatively 
rational system of taxation.” 

35 Columbia Law Review, 126: 

“Where the expense is lawful, as the principal’s knowledge and acqui- 
escence would seem to indicate in the instant case (Kelly-Dempsey case), 
there appears to be no strong public policy against allowing it. A contrary 
result would be a burden on those industries in which such expenditures are 
well known and major items of expense. The rule of the instant case, whi 
is in accord with state administrative rulings, may be desirable as an added 
sanction against commercial bribery, but the failure of agents of the Federal 
Trade Commission, the legislature anc the courts to abolish it, make its effec- 
tiveness as a deterrent doubtful.” 

“Footnote 4, supra. 











JoLy, 1948 


deduction consequences might not frustrate sharply de- 
fined national or state policies proscribing particular 
types of conduct. * * * A few examples will suf- 
fice to illustrate the principle involved. Where a tax- 
payer has violated a federal or a state statute and in- 
curred a fine or penalty he has not been permitted a tax 
deduction for its payment. Similarly, one who has in- 
curred expenses for certain types of lobbying and politi- 
cal pressure activities with a view to influencing federal 
legislation has been denied a deduction. And a tax- 
payer who has made payments to an influential party 
precinct captain in order to obtain a state printing con- 
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A friend or a relative when 
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full control of an estate with- 
out assuming onerous duties of 
an executor. This arrangement 
has become popular with attor- 
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tract has not been allowed to deduct their amount from 
gross income. It has never been thought, however, that 
the mere fact that an expenditure bears a remote rela- 
tion to an illegal act makes it non-deductible. The lan- 
guage of Sec. 23(a) contains no express reference to 
the lawful or unlawful character of the business ex- 
penses which are declared to be deductible. And the 
brief of the government in the instant case expressly 
disclaims any contention that the purpose of tax laws 
is to penalize illegal business by taxing gross instead of 
net income.” 

In view of the language in the Heininger decision, a more 
recent tax court ruling has approved the allowance of items paid 
out to a state senator employed by taxpayer to assist the tax- 
payer in obtaining state paving contracts. Alexandria Gravel 
Co., Inc. v. Commissioner of Internal Revenue, 95 Fed. (2d) 
615. (See comment approving this trend of decisions in 37 
Mich. Law Review, 984.) Although the decision leans heavily 
on the failure to show -that the state senator-employee was hired 
to use his political influence, there can be no question but that 
the court felt that the Heininger case has weakened the force 
of the earlier line of decisions of the Board of Tax Appeals. 

It is our opinion that in view of the Heininger case (and 
assuming that the doctrine there stated remains the law for 
some time), payments made in “grey market” transactions, if 
properly identified and recorded, should be allowed as ordinary 
and necessary expenses, if the facts show that without making 
these payments the taxpayer would not be able to receive in 
the channels of ordinary trade these scarce items. It is also 
our opinion that the doctrine enunciated by the Board of Tax 
Appeals in Bateman, 34 B. T. A. 351, 363, and Marra Brothers, 
Tax Court Memorandum Opinion, Docket 2873, December 18, 
1944, should control, in which cases deductions were permitted 
for substantial amounts of tips and gratuities apparently  neces- 
sary to obtain business and eliminate friction. 

However, in closing, several practical and precautionary ob- x 
servations should be made which may be of help in advising a 
taxpayer who finds himself in the position of having to make 
forced payments in “grey market” transactions: (1) Furnish 
the Commissioner of Internal Revenue on Form 1099 the in- 
formation required by his regulation as to the names, addresses 
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and amounts of money paid to recipients for personal services; 
(2) build up abundant proof to show that these forced payments 
were necessary at the time they were made in order for the 
taxpayer to obtain the scarce merchandise and that his com- 
petitors were subjected to the same type of treatment; and (3) 
keep complete and detailed records of the actual making of 
these payments, tying these payments in with the actual invoices 
covering the purchase of these items. 





TAX DISCRIMINATION AGAINST LAWYERS 
(Continued from page 354) 

of his stock over its cost is taxed at the minimum capital gain 

rates. 

2. In the event of his death prior to sale or liquidation said 
accumulation escapes income tax in the hands of the stockholder 
altogether. Instead the heirs take a new cost basis on death for 
purposes of future sale; thus even a capital gain tax may be 
avoided. 

While surtax rates were low the inequities described were 
of little moment. With tax rates at their present confiscatory 
level, the problem is of major importance. 

From 1913 to 1917 the total surtax on a $26,000 single re- 
turn income was $60. The surtax on such income reached a 
peak of $1,310 during World War I. Between 1924 and 1932 
said surtax dropped back to $580. In 1945, 1946, and 1947 
the surtax on $26,000 was $9,960, an increase of almost 1800%. 
The first $3,000 after $26,000 was subject to a surtax of 59%. 
While there was some reduction provided for in the last revenue 
act, it was negligible. 


SPLIT INCOME NO HELP 

It is true that the split income provisions of the 1948 revenue 
act were of substantial benefit to residents of all states except 
the community property states. These changes, however, do not 
solve the problem which we are discussing here: 

1. The split income provisions apply to all persons. They 
hence do not eliminate the inequities existing between lawyers 
and corporate executives. 

2. So far as professional men generally are concerned, the 
increase in living costs has more than offset the minor recent 














iN Jury, 1948 375 















a: 
ts & One LOCAL call does it 
he aera 
as | Mr. Attorney! 
‘: A single local call enables you 
ns to obtain complete title service 
= for 14 California counties. 
Fast, accurate information is as 
| close as your telephone. Just 
S call our Inter-County 
Re Department. 
@ 
aid eee dial 
\ # 
re re ™» TRinity 
0 oeN 
be os aa » iil 
a iN \ 
ory 
Te- 
la = 
932 Mine Office 
947 
1%. 530 W. 6th St. 
1%. Los Angeles 14 
nue 
. Complete Title Insurance Service 
maintained for the following Counties: 
aa SAN JOAQUIN...STANISLAUS...KINGS... MADERA 
ye MERCED ...FRESNO...SAN LUIS OBISPO... TULARE 
” SANTA BARBARA ...KERN...SAN BERNARDINO 
“hey ORANGE... RIVERSIDE... IMPERIAL 
yers 
Title Insurance 
ye Securhiyts jrsurance Company 


cent 

















376 Los ANGELES Bar BULLETIN 
tax reductions. It is my understanding that lawyers’ fees and 
groceries have not risen in the same ratio! 

3. There is no expectation of any immediate substantial re- 
duction in personal income taxes. As a matter of fact, many 
informed persons are suggesting an increase next year. 

4. Finally, it must be remembered that the earnings of 
lawyers and doctors begin at nothing, reach a peak in mid- 
dle life, and then taper off to nothing. Somehow, some- 
where during the period of their peak earning power they 
must create out of current income and after taxes a nest 
egg for individual and family security. 

Perhaps I have dwelt too long-on the discrimination. I feel, 
however, that it must be thoroughly understood, otherwise a vital 
interest in a remedy may be lacking. Without such interest, 
nothing will happen. 

The remedy which I am about to suggest does not represent 
the ill-considered notions of a few selfish individuals. Instead, 
the plan embodying it is the result of years of study by some of 
our ablest tax attorneys and economists. Said plan has been 
adopted by the Association of the Bar of New York. With 
certain modifications I am informed that it has received the 
favorable consideration of the Chicago Bar Association. It has 
been studied with care by the Tax Section of the American Bar 
Association. At the last meeting in Cleveland the Section’s In- 
come Tax Committee reported on a similar plan. It was sent 
back for further study and I have no doubt but that the Tax 
Section will take some definite action on this point at the Fall 
meeting of the Association in Seattle. 

It is my hope that the problem will be thoroughly studied by 
our own Association’s Tax Committee and some affirmative ac- 
tion taken. 

PROPOSED PLAN 


The plan adopted by the Association of the Bar of New 
York, which I recommend for your earnest consideration, has 
two parts: 

1. While it makes no provision for coverage under the so- 
cial security laws, it does permit individual proprietors and 
partners whether or not their earnings are solely ascribable to 
personal services to employ, if they so desire, the pension plan 
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provisions of the internal revenue laws. By so doing the indi- 
vidual or partner may include himself as a beneficiary of the 
plan. The amounts so deposited in the plan will be deductible 
in determining net income and will be taxable later when with- 
drawn. 

This puts all self-employed lawyers, professional men, engi- 
neers, grocers, etc. on a par with corporate executives and a 
basic discrimination is thus removed. 

2. The second half of the plan provides for the adoption 
of an individual retirement plan, something entirely new in the 
law. This applies to all salaried or self-employed individuals 
including corporate executives. 

Under this individual retirement plan, as approved by the 
New York Bar, the individual may purchase with current earned 
net income non-negotiable Government bonds bearing 1% inter- 
est. The suggested limit is 15% of earned net income, or 
$10,000, whichever is less. The amount would be further re- 
duced by any sums contributed by an employer to a pension 
plan under step (1) just described. In other words, steps (1) 
and (2) would have to be considered together. Steps (1) or 
(2), or both, could be used but the maximum that could be set 
aside in any one year free of tax would be the same. 

The monies so expended by the individual in the purchase 
of the bonds mentioned would be excluded from income tax. 


The face of said bonds plus interest, however, would be taxed 
in the year when cashed. Said bonds could not be cashed until 
age 60, or some later date, or by the heirs of the taxpayer if his 
death intervened before that time. 


VARIATIONS OF PLAN 


This individual retirement plan is susceptible of many varia- 
tions. At present it has been generally accepted in theory but 
there is some disagreement on two points: 

1. There are those, for example Professor Rudick of New 
York, who contend that the taxpayer should be permitted to in- 
vest these monies in any security he wishes provided the evi- 
dence thereof is deposited with a recognized trustee so that it 
cannot be cashed and spent without the Government obtaining 
its tax. 














IN Juty, 1948 379 
di- 
‘he 
ble 
th- 

~ | AND THE NEW TAX LAW 

a 
ion Because of the Revenue Act of 1948 — 
the making drastic changes in the estate and gift 
we tax provisions of former acts — your clients’ 
the wills, trusts, and estate plans may have been 
ned made obsolete. Your clients’ written plans, 
er- therefore, deserve your closest scrutiny, to put 

- them in harmony with the new, far-reaching 
a legislation and thus accomplish permissible 
1) freedom from tax liability. 

or We have an Estate Planning Division 

set equipped to offer you the facilities of South- 

ern California’s oldest trust company. And 
ase . 
you may find the experience of our trust 

iil officers to be helpful when you revamp the 
atil trust and estate plans of your clients. Simply 

his phone MAdison 6-2411. 
ria- 

but 
Jew Southern California’s Oldest Trust Company 

in- e 
« 1 Title Insurance and Trust Company 
ning 433 South Spring Street, Los Angeles 13 








380 Los ANGELES Bar BULLETIN 


In this particular, pension plans are more flexible than the 
suggested individual retirement plan. There are many reasons 
why one might legitimately object to the Government bond in- 
vestment requirement. Time precludes any discussion of this 
point. The principal argument in its favor is administrative 
simplicity. 

2. There is disagreement as to the time when the owner of 
the security should be permitted to cash it in. It is contended 
that some freedom in emergency cases should be allowed and 
that disallowance of interest for the first five years would be a 
sufficient deterrent. 


I see no reason why either or both plans would not work in 
principle. A few examples might be of help: 


1. An individual pracitioner working alone would not em- 
ploy the pension plan at all. He would, however, invoke the 
individual retirement plan. If he made $25,000 per year he 
could deposit up to $3,750 in Government bonds and pay an 
income tax in the current year on $21,250. 


2. The pension plan combined with the individual retire- 
ment plan would be helpful to the employed lawyer. For exam- 
ple, if the employed lawyer is making $10,000 per year, his em- 
ployer could set aside $500 to him in a pension fund and he 
would spend $1,000 buying a Government bond. The total 
would equal the 15% of his compensation but he would only 
have had to spend $1,000. 


3. If the pension plan were deemed too complicated, the 
individual retirement program would always be available. Said 


plan is always workable as it is the responsibility of the individ- 
ual whether he be an employee, a partner, or a sole proprietor. 


This discussion could be greatly prolonged. I sincerely sub- 
mit that the problem is worth your serious consideration. Should 
you care to study it further, I suggest that you read the report 
contained in the April, 1948, number of the publication of the 
Association of the Bar of the City of New York, and the excel 
lent article by Harry Silverson on “Earned Income and Ability 
to Pay” in the February-March, 1948, issue of the “Tax Law 
Review.” 








